APPENDIX II – ENVIRONMENTAL COMPLIANCE

FEDERAL ENVIRONMENTAL COMPLIANCE RESPONSIBILITIES

All projects proposed in the 2011 Wallow Burned Area Emergency Response (BAER) Plan that are prescribed, funded, or implemented on tribal lands are subject to compliance with the National Environmental Policy Act (NEPA) in accordance with the guidelines provided by the Council on Environmental Quality (CEQ) Regulations (40 CFR 1500-1508).  This Appendix documents the BAER Team considerations of NEPA compliance requirements for prescribed emergency stabilization and monitoring actions described in this plan for areas affected by the Wallow Fire on the San Carlos and Fort Apache Indian Reservations. 

This plan identifies specific emergency stabilization and monitoring actions and recommendations designed to mitigate damages to resources as a result of the Wallow fire and associated fire suppression activities.  The Bureau of Indian Affairs (BIA) must complete separate NEPA analyses and compliance for fire response activities not addressed in this plan.

This plan has been developed by the Department of Interior South BAER Team, with assistance from the Fort Apache and San Carlos Agencies of the Bureau of Indian Affairs and tribal staff from the San Carlos Apache Indian Reservation and the Fort Apache Indian Reservation. 

RELATED PLANS 
The 2011 Wallow BAER Plan was reviewed for consistency with relevant plans and policies of Tribal lands impacted by the Wallow fire.  Below are brief descriptions of plans referenced in the development of the Wallow BAER Plan. 
Fort Apache Agency/White Mountain Apache Tribe Forest Management Plan, 2003
The Forest Management Plan provides guidance and direction on resource management activities on the Fort Apache Indian Reservation for the period 2003-2010.  The Forest Management Plan includes action plans for conducting resource protection, forest inventory and planning, forest development, project planning and preparation, and timber and woodland management. One companion document to this plan is the Fort Apache Agency/ White Mountain Apache Tribe Wildland Fire Management Plan which is described below.
Fort Apache Agency/White Mountain Apache Tribe Wildland Fire Management Plan, 2004  
The purpose of the Wildland Fire Management Plan is to provide guidance to the Fort Apache Agency/White Mountain Apache Tribe wildland fire program and outline wildland fire suppression, management-ignited fire use, mechanical treatment of hazardous fuels, and prescribed natural fire use.  The plan includes operational procedures and guides fire management activities for the period 2004 through 2014.  General BAER guidelines are also discussed in this plan; criteria are provided to guide the formation of a BAER team to address emergency stabilization and rehabilitation issues.  
White Mountain Apache Tribe Groundwater-Pesticides Management Plan, 2001
The Groundwater-Pesticides Management Plan describes the White Mountain Apache Tribe’s policy for protecting tribal soil and water resources from contamination by pesticides, herbicides, fungicides and biotics.  The plan establishes the Tribal Pesticides Use Permit system which regulates pesticide applications that exceed one acre; involve pesticide application, storage, or disposal equal to or exceeding five acres; uses an applicator that is not a tribal member; and involves pesticides regulated by the U.S. Environmental Protection Agency as a restricted-use chemical.  
San Carlos Apache Tribe Forest Management Plan, October 2003
The Forest Management Plan describes a long-term, ecosystem-based approach to managing the San Carlos Apache Tribe’s forest resource.  The primary goal of the plan is to provide effective management and protection while developing, maintaining and enhancing commercial, recreational, cultural, aesthetic and traditional values of Tribal forest lands. The plan provides direction for the period of 2004-2015.
San Carlos Apache Indian Reservation Wildland Fire Management Plan, January 2003
The Wildland Fire Management Plan is a strategic plan to manage wildland and prescribed fires on the San Carlos Apache Indian Reservation.  Goals include reduction in the frequency and extent of catastrophic fires by reducing fuel loads; return of fire to its natural role as an ecosystem service; and use of wildland fire as a resource management tool.  The plan also includes a discussion of emergency stabilization and rehabilitation strategies to be applied following a catastrophic wildland fire.  Criteria, including complexity and fire size, are provided to guide the formation of a BAER team to address emergency stabilization and rehabilitation issues.  Tribal staff are identified that need to coordinate and work with the BAER Team to effectively address BAER needs.
CUMULATIVE IMPACT ANALYSIS

The emergency stabilization and monitoring treatments for the Wallow fire, as proposed in this plan, do not result in an intensity of impact (i.e., major ground disturbance, etc) that would cumulatively constitute a significant impact on the quality of the environment.  The treatments are consistent with the above agency and tribal management plans and associated environmental compliance documents, and categorical exclusions presented below.

No direct or indirect unavoidable adverse impacts to the biological or physical environment would result from the implementation of the Wallow Fire Burned Area Emergency Response Plan.  

APPLICABLE AND RELEVANT CATEGORICAL EXCLUSIONS
The individual actions proposed in this plan are Categorically Excluded from further environmental analysis as provided for in the Department of Interior Manual Part 516.  All applicable and relevant Agency Categorical Exclusions are listed below.  Categorical Exclusion decisions were made with consideration given to the results of required emergency consultations completed by the BAER Team and documented below.

Applicable Bureau of Indian Affairs Categorical Exclusions

Part 516 DM 10.5   A	   	Operation, Maintenance, and Replacement of Existing Facilities.  Examples are normal renovation of buildings, road maintenance and limited rehabilitation of irrigation structures

Part 516 DM 10.5  H (6)	 	Forestry.
Approval of emergency forest and range rehabilitation plans when limited to environmental stabilization on less than 10,000 acres and not including approval of salvage sales of damaged timber.

Part 516 DM 10.5  L (4) 		Roads and Transportation.
Installation of fencing, signs, pavement markings, small passenger shelters, traffic signals, and railroad warning devices where no substantial land acquisition or traffic disruption will occur.

Part 516 DM 10.5  M(1)		Other.
Data gathering activities such as inventories, soil and range surveys, timber cruising, geological, geophysical, archeological, paleontological and cadastral surveys.

STATEMENT OF COMPLIANCE FOR THE 2011 WALLOW FIRE BAER PLAN
This section documents consideration given to the requirements of specific environmental laws in the development of the Wallow Fire BAER Plan.  Specific consultations initiated or completed during development and implementation of this plan are also documented.  The following executive orders and legislative acts have been reviewed as they apply to the Wallow Fire BAER Plan.

National Historic Preservation Act (NHPA) - Certain emergency stabilization treatments may have the potential to affect significant cultural resources and thereby require that the agencies comply with the implementing regulations of the National Historic Protection Act, as amended (NHPA) and as promulgated under 36 CFR Part 800. To assist the Fort Apache and San Carlos agencies in meeting their obligations under the NHPA, the BAER team archeologist contacted the Tribal Historic Preservation Offices (THPOS) from both the San Carlos and White Mountain Apache tribes.  He informed them that the team was preparing a plan that addresses issues that were identified concerning potential post-fire risks to human life, property and important cultural and natural resources.  In these contacts it was expressed that there are proposed treatments that may trigger compliance with Section 106 of the NHPA and that the THPOS would subsequently be contacted by the BIA regional archeologist responsible for initiating the Section 106 consultation process.

Executive Order 11988, Floodplain Management - No proposed treatments would occupy or modify floodplains and all proposed treatments are in compliance with this order.

Executive Order 11990, Protection of Wetlands - No proposed treatments would result in long-term impacts to or loss of wetlands and all proposed treatments are in compliance with this order.

Executive Order 12372, Intergovernmental Review - Coordination and consultation is ongoing with affected Tribes, Federal, and local agencies.  A copy of the BAER plan will be disseminated to all affected parties.

Executive Order 12892, Federal actions to address Environmental Justice in Minority and Low-Income Populations - All Federal actions must address and identify, as appropriate, disproportionately high and adverse human health or low-income populations, and Indian Tribes in the United States, The BAER Team has determined that the actions proposed in this plan will result in no adverse human health or environmental effects for minority or low-income populations and Indian Tribes.

Endangered Species Act (ESA) – Section 7 Consultation:  The BAER Team Biologist contacted John Nystedt, U.S. Fish and Wildlife Service Geographic Lead for Tribes in Arizona, on June 28, 2011 to discuss ESA Section 7 emergency consultation for Wallow Fire suppression and proposed BAER treatments on reservation lands.  ESA compliance for fire suppression and BAER treatments on Forest Service administered lands are the responsibility of the Apache-Sitgreaves National Forest Supervisor.  The White Mountain Apache Tribe and San Carlos Apache Tribe will follow up on this emergency consultation during BAER implementation as warranted by changes to proposed treatments and/or suppression rehabilitation as required by the ESA.  Based on the findings of the biological assessment conducted in compliance with the ESA for this incident, we anticipate a “likely to adversely affect” determination to one federally listed (threatened) species.  The primary species of concern for this emergency consultation is the Apache trout.  Other species considered in the biological assessment include Mexican spotted owl and Mexican gray wolf.

Clean Water Act - All proposed treatments are in compliance with this Act and long-term impacts are considered beneficial to water quality.  The specification to remove sediment from the intake channel on the Black River for the Black River Pump Station, owned by the San Carlos Apache Tribe, does not require a Clean Water Act Section 404 permit, as all the sediment removed will be moved out of the channel (per telephone conversation between Juliette Nabahe, BAER Team Environmental Specialist and Cynthia Palaruan, US Army Corp of Engineers Project Manager, Phoenix, AZ, June 27, 2011).   

Clean Air Act - Federal Ambient Air Quality Primary and Secondary Standards are provided by the National Ambient Air Quality Standards, as established by the U.S. Environmental Protection agency (EPA) (Clean Air Act, 42 U.S.C. 7470, et seq., as amended). The BAER Team has determined that treatments prescribed for the Wallow Fire may have short-term minor impacts to air quality due to equipment emissions and/or increases in particulates during ground-based activities, but they would not differ significantly from routine land use practices for the area.  As such, all proposed treatments are in compliance with this Act.
CONSULTATIONS

BAER Team members attended an agency in-briefing in Whiteriver, AZ on June 21, 2011 to obtain information on issues of concern for the San Carlos Apache and Fort Apache Indians Reservations.  Most attendees were resource staff from the White Mountain Apache Tribe or San Carlos Apache Tribe.  The Fort Apache agency was represented by Nona Tuchawena (Superintendent, Fort Apache Agency) and various agency resource employees, and the San Carlos Agency was represented by Robert Hetzler (Natural Resource Specialist, San Carlos Agency).  Additional attendees included various employees from the Bureau of Indian Affairs and the Fort Apache Timber Company.

Internal scoping continued daily by the BAER Team at each evening briefing as new issues found in the field were recorded into the record of issues and concerns.  Issues and concerns were brought up by agency and tribal employees throughout the BAER process.

Others consulted:

· Cynthia Palaruan, U.S. Army Corp of Engineers, Regulatory Branch, Arizona Division
· Peter Castañeda, Bureau of Reclamation, Chief, Water and Lands Division, Phoenix Area Office
· John Nystedt, US Fish and Wildlife Service Biologist, Arizona Ecological Services Office, Flagstaff, AZ
	


SUMMARY OF COMPLIANCE DOCUMENTATION RELEVANT TO THE WALLOW BURNED AREA EMERGENCY RESPONSE PLAN

The following tables summarize the existing NEPA or NHPA compliance in place for the BAER treatments proposed for the Wallow Fire for the San Carlos Apache Indian Reservation and the Fort Apache Indian Reservation.  One treatment on the San Carlos Apache Indian Reservation will require consultation with the Tribal Historic Preservation Office.

	San Carlos Apache Indian Reservation Compliance Summary for 2011 Wallow Fire BAER Plan

	Treatment or Action
	NEPA documentation
(EIS, EA, or Cat Ex)
	Reference to Assessment
	Findings of Significance

	1 - BAER Plan Preparation
	N/A
	N/A
	N/A

	SCA- 1 - Black River Pump Station Sediment Removal 
	 BIA Cat Ex:   
Part 516 10.5 A.
	Watershed
	No Significant Impact; communication between San Carlos tribe, Bureau of Reclamation, and US Army Corp recommended

	SCA - 2 - Cultural site stabilization
	 BIA Cat Ex:
Part 516 DM 10.5  H (6)
	Cultural
	No Significant Impact; will require consultation with San Carlos THPO before initiation

	SCA - 3 - Prevent irreversible damage at cultural sites
	 BIA Cat Ex:
Part 516 DM 10.5  H (6)
	Cultural
	No Significant Impact

	SCA – 4 - Weed monitoring
	 BIA Cat Ex:
Part 516 DM 10.5  M (1)
	Vegetation
	No Significant Impact for monitoring; removal treatments may require additional compliance if herbicides would be used

	SCA – 5 - Warning Signs
	BIA Cat Ex:  
Part 516 DM 10.5  L (4)
	Watershed
	No Significant Impact

	SCA – 6 - Road closure gates
	BIA Cat Ex:
Part 516 DM 10.5  L (4)
	Watershed
	No significant impact

	SCA  - 7 – Implementation Leader
	N/A
	N/A
	N/A



	Fort Apache Indian Reservation Compliance Summary for 2011 Wallow Fire BAER Plan

	Treatment or Action
	NEPA documentation
(EIS, EA, or Cat Ex)
	Reference to Assessment
	Findings of Significance

	1 - BAER Plan preparation
	N/A
	N/A
	N/A

	FTA – 2 - Warning signs
	BIA Cat Ex:  
Part 516 DM 10.5  L (4)  
	Watershed
	No Significant Impact

	FTA – 3 - Road closure gates
	BIA Cat Ex: 
Part 516 DM 10.5  L (4)
	Watershed
	No Significant Impact

	FTA – 4 – Weed monitoring
	 BIA Cat Ex:
Part 516 DM 10.5  M (1)

	Vegetation
	No Significant Impact for monitoring; removal treatments may require additional compliance if herbicides would be used

	FTA - 5 – Implementation Leader
	N/A
	N/A
	N/A


 DOI EXCEPTIONS TO CATEGORICAL EXCLUSIONS
The CEQ Regulations at 40 CFR 1508.4 require agencies to consider whether fairly routine actions involve extraordinary circumstances that, per NEPA, trigger an agency to prepare additional assessment and consideration.  If it is determined that any of the exceptions listed in the table below apply to a proposed action, that action may not be categorically excluded, and an EA or an EIS must be prepared. The list below is a Department of the Interior list that applies to all DOI agencies (516 DM 2, Appendix 2); agencies often have additional items on their own list of Departmental exceptions, appendix 2).  All treatments that are proposed as a Categorical Exclusion for the Fort Apache Indian Reservation and San Carlos Apache Indian Reservation have been compared against the list of Extraordinary Circumstances listed below and were found not to trigger any exceptions.  



	
EXCEPTION CHECKLIST FOR BIA CATEGORICAL EXCLUSIONS
[image: BIALOGO 1x1 CLEAN]


Project:  Wallow Fire Burned Area Emergency Response Plan	Date:  7/3/2011

Nature of Proposed Action:  Implement prescribed treatments and monitoring as described in the Wallow Fire Burned Area Emergency Response Plan

Part 516 DM 10.5  Categorical Exclusions: 

A.             Operation, Maintenance, and Replacement of Existing Facilities.  Examples are normal renovation of buildings, road maintenance and limited rehabilitation of irrigation structures

H (6) 	Forestry.
Approval of emergency forest and range rehabilitation plans when limited to environmental stabilization on less than 10,000 acres and not including approval of salvage sales of damaged timber.

L (4) 	Roads and Transportation. 
Installation of fencing, signs, pavement markings, small passenger shelters, traffic signals, and railroad warning devices where no substantial land acquisition or traffic disruption will occur.

M(1)	Other. 
Data gathering activities such as inventories, soil and range surveys, timber cruising, geological, geophysical, archeological, paleontological and cadastral surveys.

Evaluation of Exception to use of Categorical Exclusion

	1.
	This action would have significant adverse effects on public health or safety.

	
	[bookmark: Check1]No |X|
	[bookmark: Check2]Yes |_|

	2. 
	This action would have an adverse effect on unique geographical features, such as wetland, wild or scenic rivers, refuges, floodplains, rivers placed on nationwide river inventory, or prime or unique farmlands.

	
	[bookmark: Check3]No |X|
	[bookmark: Check4]Yes |_|

	3.
	The action will have highly controversial environmental effects.

	
	[bookmark: Check5]No |X|
	[bookmark: Check6]Yes |_|

	4.
	The action will have highly uncertain environmental effects or involve unique or unknown environmental risks.

	
	No |X|
	Yes |_|

	5.
	This action will establish a precedent for future actions.

	
	No |X|
	Yes |_|

	6.
	This action is related to other actions with individually insignificant, but cumulatively significant environmental effects.

	
	No |X|
	Yes |_|

	7.
	This action will affect properties listed or eligible for listing in the National Register of Historic Places.

	
	No |X|
	Yes |_|

	8.
	This action will affect a species listed, or proposed to be listed as endangered or threatened. 

	
	No |X|
	Yes |_|

	9.
	This action threatens to violate federal, state, local, or tribal law or requirements imposed for 
protection of the environment.

	
	No |X|
	Yes |_|

	10.
	This action will have a disproportionately high and adverse effect on low income or minority populations.

	
	No |X|
	Yes |_|

	11.
	This action will limit access to, and ceremonial use of Indian sacred sites on federal lands by Indian religious practitioners, or significantly adversely affect the physical integrity of such sacred sites.

	
	No |X|
	Yes |_|

	12.
	This action will contribute to the introduction, continued existence, or spread of noxious weeds or non-native invasive species known to occur in the area, or may promote the introduction growth, or                           expansion of the range of such species.

	
	No |X|
	Yes |_|

	
	
	
	
	


A “yes” to any of the above exceptions will require that an EA be prepared.


NEPA Action - - - CE X	  EA      



Preparer’s Name and Title: Jack Oelfke, Environmental Specialist, Interagency BAER Team


Regional Archeologist Concurrence with Item 7 						



Concur: 						Date: 			
	  Superintendent, San Carlos Agency


Concur: 						Date: 			
	  Superintendent, Fort Apache Agency


Concur: 						Date: 			
	  San Carlos Agency Environmental Coordinator

Concur: 						Date: 			
	  Fort Apache Agency Environmental Coordinator


CONCLUSION
I have reviewed the treatments in the 2011 Wallow Fire Burned Area Emergency Response Plan in accordance with the criteria above.  All proposed treatments qualify as Categorical Exclusions within the Bureau of Indian Affairs list of approved Categorical Exclusions.  All treatments are approved for initiation, with one treatment on the San Carlos Apache Indian Reservation needing follow up consultation with the Tribal Historic Preservation Office before it can begin.  Burned Area Emergency Response team technical specialists have completed necessary coordination and consultation to insure compliance with the National Historic Preservation Act, Endangered Species Act, Clean Water Act and other Federal, State and local environment review requirements.

Prepared by: Jack Oelfke, Wallow Fire, Environmental Specialist, Interagency BAER Team, July 3, 2011


Approved:											
		Superintendent, Fort Apache Agency		Date


Approved:											
		Superintendent, San Carlos Agency		Date
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